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INTRODUCTION

In recent years, anumber of concerns have been expressed about the avallability of
acohal through various dcohol delivery systems. These concerns range from sdes
through the internet and mail, to the more traditiona delivery services. It isfeared that
these services provide a source of acohol for those under 19, those who are dready
intoxicated, and for the elderly, infirm or other vulnerable populations. Findly, the
advertisng and marketing practices of such services have aso been a source of concern.

The purpose of this paper isto andyze the satutory framework within which acohol
ddivery services currently operate in Ontario, to identify the potentia statutory and civil
liability associated with them, and to suggest how the above-mentioned concerns may be
addressed and the current system improved.

The remainder of this paper is divided into Sx sections. In the first section, we examine
the current statutory framework governing adcohol ddivery sysemsin Ontario. The
second section outlines the general provisions of the Liquor Licence Act! (LLA) that
gpply to adcohol delivery services. In section three, we review the legd principles
governing the advertisng and marketing of liquor in Ontario. Section four examinesthe
enforcement of the LLA and the consequences of itsviolation. In section five, we
congder the potentid civil lidbility of individua delivery service operators. Findly, in
section sx, we identify the problems with the current system and the steps that may be
taken to address these problems.

SECTION 1: THE CURRENT STATUTORY FRAMEWORK

a) Introduction

In Ontario, the manufacture, distribution, sle and consumption of liquor is governed by
three statutes— the LLA, the Liquor Control Act (LCA)? and the Alcohol and Gaming
Regulation and Public Protection Act, 1996° (AGA). Although the Acts use “liquor”
throughout, the term is defined broadly enough to encompass virtudly dl forms of
beverage dcohol. For the purposes of this paper, we use the terms “liquor” and
“dcohal” interchangeably. The LLA contains specific provisons governing liquor
manufacturers, various types of licences for on-premise consumption, and specid
occasion permits. The LLA dso contains generd provisons, including: the age and

place of consumption; the pricing, trangporting and advertisng of acohal; the broad
powers of police, liquor ingpectors and the Board of the Alcohol and Gaming
Commission of Ontario (AGCO), and the Regigtrar of Alcohol and Gaming (Registrar);
and the pendties for, and licensing consequences of, violating the Act. In contragt, the
LCA ismore limited in scope, and largely addresses the * of f-premise” sde of acohol
products at liquor, beer and wine stores, and the authority of the Liquor Control Board of
Ontario (LCBO).
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The three statutes form a complex and tangled web governing liquor in Ontario. The
resulting framework often makesit impossible to tell on the face of the legidation

whether the LCBO, the Board of the AGCO or the Regidtrar is empowered to act. The
confusion stems from the fact that the AGA gave authority to administer the LLA to the
AGCO* and then provided that the specific powers of the Registrar and the Board of the
AGCO would be dictated by regulation.®> Thus, one must examine the AGA regulaions
to discover whether the Board of the AGCO or the Registrar exercises a particular
pOWer.

The situation is further complicated because the AGA aso authorized the Lieutenant
Governor in Council to transfer powers under the LCA to the Board of the AGCO or the
Regigrar. Powersorigindly exercised by the LCBO under the LCA might now have
been trandferred to the AGCO, provided that the Lieutenant Governor in Council has
effected the assgnment. For example, under section 3(1)(b) of the LCA, it would appear
that the LCBO “has power to control the sale, transportation and ddivery of liquor.”
However, the Lieutenant Governor has assigned this power to the Registrar in an AGA
regulation.®

Findly, athough the LLA sets out the forma requirements for alicence to ddiver

acohal in section 10, the Act till authorizes the LCBO, under section 5(4), to exempt an
individua from these requirements. However, the LCBO’ s authority “to control the sde,
trangportation and ddlivery of liquor” under section 3(1)(b) of the LCA wastransferred to
the Regigtrar by regulation on July 3, 2001.

b) Licensing of Alcohol Delivery Services Under the LLA

Section 5 of the LLA contains broad prohibitions againgt offering to s, sdling,
soliciting ordersfor, or ddivering acohal for afee unless a person has alicence under
the LLA or authority under the LCA. Theterm “sdll” is defined broadly to mean “supply
for remuneration, directly or indirectly, in any manner by which the cost is recovered
from the person supplied, done or in combination with others”” Thus, ataxi driver who
delivered a case of beer to a customer would be in violation of two provisons of the
LLA, unless he or she was licensed or exempted from the licence requirements. The
driver would have breached subsections 5(1) and (3), which prohibit unauthorized sdes
and ddiveries. Section 27 of the LLA creates apardle prohibition againgt purchasng
acohol, “except from a government store or from a person authorized by licence to sl
liquor.”

Under section 10(1), any person may apply to the Registrar for alicence to ddliver
aoohol.® An applicant is entitled to be issued alicence, unless disentitled under section
6(2)(a) to (g), or prohibited under section 10(5) of the LLA. The criteriafor
disentitlement include situationsin which: the gpplicant cannot reasonably be expected
to act in afinancidly responsible manner; there are reasonable grounds to believe the
goplicant will not conduct businessin accordance with the law, and with integrity and
honesty; the applicant or his or her employee or agent made a false satement in the
gpplication; the gpplicant is acting in a manner which, if he or she were licensed, would
contravene the Act or regulations; and the applicant’ s premises, accommodation,
equipment, and facilities are not in compliance with the Act and regulations.
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Section 10(5) of the LLA isdesigned to prevent delivery services from promoting the
products of particular manufacturers. It prohibits the issuance of addivery licenceto a
manufacturer, or to a person who has an agreement to sdll or deliver the liquor of any
manufacturer. Similarly, adelivery licence cannot be issued to a person who has a
financid interest in, or will otherwise likdly promote, the sde and delivery of a particular
manufacturer’ s liquor.

The Regidrar is required to issue a ddivery licence to any person whose application has
been approved in accordance with the LLA, who complies with the LLA and its
regulations, and who pays the required fee, which is currently $1,000.° A ddivery
licence is subject to any conditions prescribed by the regulations and may be subject to
additional conditions consented to by the applicant or imposed by the Board of the
AGCO. Subject to certain procedural requirements, the Board of the AGCO may add to,
alter or remove the non-regulatory conditions. Again, subject to certain procedura
requirements, the Board of the AGCO may aso revoke, suspend or refuse to renew an
acohol ddivery licence for any reason that would have disentitled an gpplicant to a
Iicence,ltgr if the licensee contravened the LLA, the regulations or a condition of the
licence.

Since the exemptions under section 5(4) of the LLA have not been repeded, there remain
two digtinct systems for establishing adelivery service — alicensing system under

section 10 of the LLA and an authorization system under section 5(4) of the LLA.
However, as explained, both of these systems now appear to fal under the authority of
the Regidrar.

c) Delivery Under an LLA Licence

A person who has obtained alicence to ddliver liquor from the Registrar is subject to
severa mandatory conditions* After receiving an order from another person who is
legally entitled to purchase liquor, the licence holder must purchase liquor from ether an
LCBO or aBrewers Retail store as agent for that person.*? The
order must be recorded on aform indicating the name and
address of the licence holder, the name and address of the
customer, the kinds and quantities of liquor to be purchased and
the address where the liquor is to be ddlivered.’® Theddivery
must be made to the address on the order form. The licence
holder must obtain from the customer or from another resdent who isat least 19 a
receipt stating the customer’ s name and address, the date of delivery, the kinds and
quantities of liquor ddlivered, the price of the liquor, the delivery fee and the name of the
person making the ddivery.'* The ddivery is not complete unless the licence holder
obtains the signed receipt.’® The licence holder must retain copies of the order form and
signed receipt for at least one year.X® Finaly, the licence holder must charge the
minimum fee as st in Reg. 718.7

deliver liquor

Délivery of the liquor must occur on the same day that the order is placed and no later
than one hour after the closing of the store from which the liquor was purchased.*® The
licence holder is required to inspect one of the following forms of identification for a
customer who appears to be under 19: an Ontario photo-identification driver’ slicence, a
Canadian passport; a Canadian citizenship card with a photograph; a Canadian armed
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forces identification card; an AGCO proof-of-age card; an LCBO proof-of-age card; or
any other government-issued, photo-identification that lists the date of birth.*°

The licence holder must carry on business under the name on the licence. The Regigtrar
may authorize the licensee to use ancther name provided that it would not midead the
public as to the licensee' s obligations2° Presumably, this would preclude a ddlivery
sarvice cdling itsdf “No ID Required” or “Booze for Kids” Liquor cannot be delivered
to apatient in an acohol abuse trestment centre?* Findly, the licence holder cannot
contract out the delivery of liquor, unless the contractee has obtained a licence transfer
from the Regigtrar and the contractor has filed a sgned authorization with the
Registrar.??

SECTION 2: GENERAL PROVISIONS UNDER THE LLA

Any person providing liquor to another person is subject to the genera provisons of the
LLA. Thisistrue whether the person isa private socid hog, alicensee or permittee under
the LLA, or is acting pursuant to authorization. For our purposes, the most relevant
genera provisons relate to the transportation of liquor, and the sale or supply of liquor

to those who are underage or intoxicated. Under section 61(1)(c) of the LLA, any
violation of these or any other provison of the Act or regulaionsis an offence, and is
subject to the stipulated pendties. Even if no chargeislad, the Board of the AGCO may
suspend, revoke or refuse to renew the licence or permit of a person who contravenes the
Act or itsregulations.

a) Provision to and Possession by the Underage

The LLA provides that no person shdl knowingly sdll or supply liquor to aperson who is
under 197 or to a person who appears to be under 19.2* Since the age of a customer or
patron will rarely be known, the mgority of convictions arise from selling or supplying
liquor to those who are apparently underage. In order to

ply liquor to a reduce the problems of identifying the underage, the
government has established a system for issuing proof-of-age
cards and recognizing certain forms of identification. Thus,
the Act specificaly exempts from liability those who can prove
that they reasonably relied on an AGCO proof-of-age card, a
L CBO proof-of-age card, an Ontario photo-identification driver' s licence, a Canadian
passport, a Canadian citizenship card with a photograph, or a Canadian Armed Forces
identification card.*® By regulation, licensees are required to inspect one of these items
of identification or another government-issued, photo-identification document before
sdlling or supplying liquor to anyone who is gpparently underage®® Asindicated,

pardld 2|c7)roof- of-age provisions apply to those operating under an dcohol delivery
licence.

Given the Act’ sbroad definition of the term “sdll,” a private operator ddivering acohol
to acustomer would be “sdling liquor.” In any event, the underage provisons gpply to
both sdlling and supplying liquor. Consequently, a delivery service could be prosecuted
if it left liquor with a person who was gpparently underage, unless the service could
edtablish that it had reasonably relied on one of the specified types of documentation.
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Moreover, section 30(8) of the LLA prohibits any person under 19 from having,
consuming, attempting to purchase, purchasing, or otherwise obtaining liquor.
Consequently, adelivery service could not employ anyone under 19 to ddliver acohal.
While the LLA contains several exemptions from section 30(8),22 noneis applicableto an
18-year-old who ddiversliquor or, for that matter, receives liquor from addivery
savice.

b) Provision to the Intoxicated

Section 29 of the LLA prohibits salling, supplying or permitting liquor to be sold or
supplied to any person who is or appears to be intoxicated. This prohibition isvery
broad, applying equally to licensees, permittees, government liquor stores, beer stores,
private socid hosts, and acohol delivery services. The Act prohibits giving acohol to
people who appear intoxicated and to those who, while apparently sober, arein fact
intoxicated.?® Unfortunately, neither the legidlation nor the courts have defined the term
“intoxicated.” In severd civil liability cases, the courts gppear to equate a blood-acohol
concentration (BAC) of .08% or more with intoxication.*® Thisistheleve a whichitis
afederd crimind offence to drive or have care or control of amotor vehide®! Itis
unclear whether this standard will be adopted in prosecutions under section 29 of the
LLA, since most of the reported prosecutions involve individua s who were very
intoxicated.3> However, until there is a definitive court ruling, the most prudent course is
to assume that the LLA prohibits serving or supplying anyone who has or gppears to have
aBAC of .08% or higher.

Invaridbly, the saff of a ddivery service would rely on vishle sgns of intoxication in
determining whether a customer isintoxicated or gpparently intoxicated. These Sgns
could include durred speech, ungteady gait, dilated pupils, a heavy odour of acohol on
the customer’ s breath, ingppropriate responses to questions, loud or boisterous conduct,
and alack of physica co-ordinaion. Unlike the situation in alicensed bar, the saff of a
ddivery sarvice will likely have alimited opportunity to observe customers and avery
short period of timein which to determineif they are intoxicated or apparently
intoxicated. Nevertheless, adriver who ddivered liquor to a customer who wasin fact
or gpparently intoxicated would be in violation of section 29 of the LLA.

c) Transporting Liquor

The LLA prohibits a person from driving or having care or control of amotor vehicle
while any liquor isin the vehicle, unlessthe liquor isin an unopened container with an
unbroken sedl, or the liquor is packed in baggage that is not
readily available to any person in the vehicle®® Whilethe
Act contains limited exemptions>* these are not applicable to
acohol ddivery sarvices. Consequently, liquor

reach of the driver and any trangported ir??k/le delivery vdlr;?:leg mustyre?;n%nopmed or
passengers. kept out of reach of the driver and any passengers.

“Liquor transported in the
delivery vehicle must remain
unopened or kept out of
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SECTION 3: ADVERTISING AND MARKETING LIQUOR

a) Introduction

Thelaw governing liquor advertisng and marketing is complex. In addition to

provincid law, there is federd legidation governing the broadcast advertising of liquor.
We have discussed the federd legidation in another publicatior™ and it will not be
further andyzed here. In any event, ddivery services are unlikely to undertake mgjor
broadcast advertisng campaigns. However, it should be noted that the federd legidation
prohibits any broadcast advertisng that would violate the provincia advertisng
legidation.

b) Ontario Alcohol Advertising Legislation

Even within Ontario, the regulatory framework governing acohol advertisng is
convoluted. In order to understand the regulatory framework governing advertising by
acohol ddivery services, it is necessary to review the relevant provisons of the LLA and
its regulations, the 1994 Advertising Guiddines®® and the specific advertising provisions
governing acohol ddivery licences.

i. Advertising Under the LLA and Its Regulations

In Ontario, liquor advertisng is governed dmost exclusively by the LLA. Section 38(1)
of the Act prohibits dl advertisng, unlessit is specificaly authorized by the regulations.
In turn, the regulations authorize licensees®” and permittees® to advertisein certain
limited circumgtances. In virtudly dl other Stuations, the regulations require that any
advertisng by licensees, permittees and manufacturers be agpproved in advance by the
Registrar.>® Neither the Act nor the regulations provide criteria for the Registrar's
exercise of authority to approve or regject advertisements. The Board of the AGCO dso
has statutory power to order the cessation of any advertisemert if two Board members
believe that it contravenes the LLA or itsregulations*® A person affected by such an
order may request a hearing.**

ii. The 1994 Advertising Guidelines

In addition to stated principles, the Guidelines contain extensive commentary, explaning
and illugrating how the principles will likely be interpreted. However, the Guidelines
merdly reflect the current policy, which may be changed at any time. The Guidelines do
not have the force of law and, consequently, are not binding on the courts, the Board of
the AGCO, or even the Regidrar. If aguiddine or itsinterpretation is inconsstent with
the Act or the regulations, the courts are required to give effect to the legidation. This
limitation gppears to be recognized in the document itself, where it is Sated: “[t]he
purpose of these guidedinesis to outline the potentia interpretations of the regulations.

By no meansis this an exhaustive list of al interpretations”

The Guidelines begin with a broad definition of advertiang that includes any public
notice, representation, promotion, or marketing activity that is intended to attract
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attention to liquor, the brand name, the name of a premises where liquor is available, or
the name under which alicensee carries on business. The heart of the Guidelinesis
section 1, which is entitled “Guidelines for al Licensees, Permit Holders and
Manufacturers.” The Guidelines were introduced seven years before the first alcohol
ddivery licences were issued. However, the wording of the Guidelines is broad enough
to encompass holders of acohol ddivery licences.

Section 1(1) satesthat advertisng must be consstent with the principles of
respongibility in depicting the use and service of liquor. The commentary indicates that
an advertisement cannot depict excessive or prolonged consumption, an excessive
quantity of liquor, or drinking in circumstances in which it would pose arisk. The next
two subsections purport to prohibit what is generdly referred to as“lifestyle
advertising.” Section 1(2) provides that an advertisement may promote a particular
brand or type of liquor, but must not promote liquor consumption in general. Section
1(3) datesthat an advertisement must not imply that liquor consumption is required for:
socid or professiona achievements, persona success, athletic prowess, sexudity or
sexud opportunity, enjoyment of any activity, fulfilment of any god, or resolution of
socid, physica or persond problems.

“Delivery services are
subject to the Alcohol
Advertising Guidelines.”

Section 1(4) provides that, except for public service
advertising,™ an advertisement involving liquor must not
gpped, either directly or indirectly, to persons under the legal
drinking age, or be placed in media that are targeted at those
who are underage. The enforcement of the Guidelinesis not a matter that fdls within the
scope of this paper. Nonetheless, we fedd compelled to note that we cannot reconcile the
prohibitionsin section 1(2), (3) and (4) with what gppears daily in many liquor
commercids and print advertisements.

Section 1(5) prohibits associating consumption with any activity that requires care and
skill, or involves physica danger. Section 1(6) specificaly prohibits associating
consumption with driving amotor vehicle. Moreover, except for public transportation,
motor vehicles cannot be depicted in advertisements that include consumption. Sections
1(5) and (6) dso include an exception for public service advertisng. Under section 1(7),
no advertisement can include a suggestion of any illegd sae, purchase, gift, handling, or
consumption of liquor. Findly, section 1(8) prohibits any person from offering agift or
the opportunity to recelve a gift that requires the purchase of liquor, except for a gift of a
nomina vaue rdative to the product’s regular purchase price.

Section 3(2) of the Guidelines provides that manufacturers do not need the Registrar's
prior approva for advertisements appearing within licensed premisesin aform
prescribed by the Board of the AGCO, or advertisements displayed within or made on
behdf of government stores. Even though prior gpprova is not required, these
advertissments mugt till comply with dl of the other guiddlines. In our view, these
provisons of the Guidelines conflict with the regulations, which specificaly require a
regulatory exemptionfor dl advertisng. The Guidelines, which do not have the force of
law, cannot authorize what the regulations specificaly prohibit. This conflict can be
readily resolved by expresdy incorporating the Guidelines into the regulations.
Alternatively, the regulations to the LLA could be amended to permit liquor advertisng
that has been approved by ether the Registrar or the LCBO. Despite the questionable
legdity of section 3(2), it will not likely be chalenged in theimmediate future. First, the



A LEGAL ReEVIEW OF ALcoHoL DELIVERY SERVICES IN ONTARIO

legdl basis for such achalengeis quite technical. Second, and perhaps more
importantly, none of the affected parties gppears to have an interest in chdlenging the
status quo.

il. Advertising by Holders of Alcohol Delivery Licences

Section 38(1) of the LLA which prohibits dl advertisng unlessit is specificaly
authorized by the regulations applies to acohol ddivery licences. Inturn, the
regulations prohibit ddivery services from advertising without the Registrar’ s prior
approva, except in the following stuations** Licence holders may statein an
advertisement, without gpprova: that they are licensed by the AGCO to deliver acohol
from an LCBO or Brewers Retall store to a person’s residence; their name, address,
phone and fax numbers, e-mail address, and ddlivery fees; and the genera types of
acohal avallable. In dl other circumstances, the licence holder would require the
Regigtrar’ s prior gpprova. Asindicated, the Guidelines would aso gpply to acohol
ddivery licences.

The regulaions contain specific prohibitions precluding advertisng that promotes the
immoderate consumption of acohol, suggests that liquor is offered for sde by the
licence holder, or targets those under 19 years of age.*® Finaly, asindicated, an acohol
delivery service must operate under the name on its licence, unless the use of another
name would not midead the public asto the licensee' s obligations under the Act or its
regulations and the Registrar has approved that name.*®

c) Promotions and Inducements

The LLA and its regulations prohibit specified types of marketing by manufacturers,
licensees and permittees. In this section, we outline those restrictions on marketing that
are modt relevant to acohol delivery services.

Manufacturers are prohibited from giving liquor to any person, unless specificaly
authorized to do so by the regulations*” Inturn, the regulations create a small number of
narrowly defined exceptions to the genera prohibition. The most relevant exception
authorizes manufacturers to give limited quantities of liquor to a person for the purpose
of sampling anew product.*® Sections 10(1) and (2) of the Guidelines outline how the
Board of the AGCO will determine whether the gift isfor the purpose of sampling. In
the case of an individual, the sample must be provided within ayear of the introduction
of the new brand and must be distributed by the manufacturer’ s licensed agents or
registered representatives. The Size of the sample per individua cannot exceed six (355
ml.) bottles of beer or cooler, one (750 ml.) bottle of wine or one (375 ml.) bottle of
spirits. Thus, manufacturers could give, and staff of deivery services could accept,
limited quantities of acohol under this provison.

Now that control over delivery services has been trandferred to alicensing system under
section 10 of the LLA, additional marketing restrictions gpply. Section 10(5) of the LLA
specificaly prohibits the Board of the AGCO from issuing a ddlivery licence to a person
who has an agreement to, afinancial interest in, or would likely promote the sde or
ddivery of theliquor of any particular manufacturer. Manufacturers are prohibited from
directly or indirectly offering, or giving afinancid or materia inducement to, alicensee
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or permittee for the purpose of increasing the sales or distribution of their products*®
Licensees are subject to a corresponding prohibition againg directly or indirectly
requesting, demanding or receiving any financia or materid benefit from any
manufacturer or its representatives or employees>® Although there are additiond
restrictions on those with “ sales licences,”>* thiswould not appear to include delivery
licences. Delivery services are now aso subject to section 1(8) of the Guidelines, which
prohibits any person from offering a gift or the opportunity to receive a gift that requires
the purchase of liquor, unlessthe gift is of nomind vaue rdative to the product’s regular
purchase price.

Two limits on promotions and inducements apply exclusively to holders of ddivery
licences> However, these limits add nothing, as the conduct is aready prohibited by
the LLA and other regulations. Firg, aholder of adelivery licenceis prohibited from
offering or giving acohol to acustomer asaprizein acontest.>® Second, a holder of a
ddivery licence may nat, directly or indirectly, demand or receive any financid or
material benefit from an acohol manufacturer or its representatives or employees>*

SECTION 4: ENFORCEMENT POWERS AND SANCTIONS

a) Enforcement Powers

Both the LLA and the LCA grant designated officias broad powers of entry, search,
investigation and seizure. These powers are geared to ingpecting licensed
establishments, events held under a permit, retail liquor outlets, and liquor production,
manufacturing and warehousing facilities. The current law is not designed to investigate
delivery services, which conduct critica aspects of their businessin the private resdence
of their customers.

Authority Under the LLA

The police®™ and any persons designated as inspectors by the Board of the AGCO® may
enter any place, without awarrant, a any reasonable time to ensure that the Act and
regulations are not being violated.”” However, this does not entitle ingpectors or the
police to enter dwellings or rooms actualy used as dwellings without the occupier’s
consent.>® In order to enter and search adwelling or room used as adwelling, an
ingpector or officer requires awarrant from ajustice of the peace.>®

Ingpectors and police may aso request, ingpect and seize “things and documents’ that
may be relevant to the inspection.®® Inspectors have additiona powers to inquireinto the
financia dedlings of alicensee or permittee® conduct reasonably necessary tests®? and
remove materias or substances for testing.®® It is an offence to obstruct an inspector or
police officer, or withhold, destroy, conced, or refuse to provide relevant information or
things® It isa condition of each licence and permit that the licensee or permittee
fadilitate an ingpection.®® A police officer who has ressonable grounds to believe that
liquor isbeing illegdly kept in avehicle or boat may at any time, without a warrant,

enter and search the vehicle or boat and any person found in it.°® Moreover, persons
designated by the Chair of the Board of the AGCO may enter and search, without a
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warrant, vehicles, vessdls, aircraft and trains, if they have reasonable grounds to believe
that they contain evidence of any contravention of the LLA, LCA or the regulations.®’

ii. Authority Under the LCA

Inspectors designated by the LCBO®® may enter, without awarrant, premises a which
liquor is sold, served, manufactured or stored, or at which there are related books or
records for the purpose of ensuring compliance with the LLA, LCA, the Wine Content
Act, and the related regulations®® If designated by the Chair of the Board of the AGCO,
an LCBO ingpector may aso search, without awarrant, vehicles, vessds, aircraft and
trains that he or she reasonably believes contain evidence of any contravention of the
LLA, LCA or the regulations.’® An inspector may inquire into the financial dealings of
those granted an authorization and may demand production of any relevant records or
documents.”® It is an offence to obstruct an inspector.”® Licensees, permittees,
manufacturers, importers, and anyone granted an authorization under the LCA mugt
answer an inspector’ s relevant inquiries.”

Despite their otherwise broad powers, LCBO inspectors require a search warrant to enter
and search any place used asadwelling.” Since transactions between ddlivery services
and their customers take place in dwellings, an ingpector will rarely be able to determine

if liquor is being provided to underage or intoxicated customers. Moreover, the LCBO
appears to lack the necessary resources to monitor delivery services.

b) The Scope of Liability and Sanctions Under the
LLA

Any person who contravenes any provision of the Act or regulationsis guilty of a
provincia offence.”® Depending on the circumstances, both the front-line staff member
and his or her supervisor may be prosecuted. Moreover, any director or officer of a
corporation who caused, authorized, permitted, or participated in an offence under the
Act or regulations may be prosecuted individualy, in addition to the corporation.””

The maximum pendties are subgtantia. Any individua convicted of an offence, other
than underage sde or supply, may be fined up to $100,000 and imprisoned for one
year.”® The maximum fine for a corporation is $250,000.” Individuals convicted of
sdling or supplying acohal to those who are underage are subject to a minimum fine of
$100%° and may be fined amaximum of $200,000.2" Licensees convicted of underage
service are subject to aminimum fine of $500%2 and aminimum licence suspension of
seven days®® A corporation may be fined up to $500,000 for this offence®

In addition to prosecution, licensees, permittees and those acting under authorization

may be subject to significant adminidrative sanctions for any contravention of the LLA,
LCA, regulationrs, or the conditions of the licence, permit or authorization. Moreover,
these powers to impose adminigtrative sanctions may be invoked independently of any
prosecution. In other words, following a hearing, the Board of the AGCO could revoke a
ddivery sarvice' slicenceif it concluded that an operator breached the legidation, even if
no charge were laid.

10
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SECTION 5: THE POTENTIAL ALCOHOL-RELATED
LIABILITY OF DELIVERY SERVICES

a) Introduction

There are three potentia bases of liahility that may apply to an dcohol ddivery service:
ligbility for providing liquor to customers who are intoxicated, under 19 years old, or
who are otherwise vulnerable, such asthe ederly or disabled. Aswe shall discuss,
actions brought on the first basis of ligbility currently have the greatest chance of
success. The courts have not yet been caled upon to decide if amply providing acohol
to aperson under 19 givesriseto aivil lidbility. Moreover, while there may be vaid
concerns about ddivery services targeting vulnerable groups, liability is not likely to be
imposed unless the vulnerable person is dready intoxicated or otherwise obvioudy at
risk of imminent harm.

b) Liability for Providing Alcohol to the Intoxicated

i. Introduction

The case law indicates that a ddivery service may be hdd civilly ligble for providing
acohol to intoxicated customers who subsequently injure themsalves or others.
However, the court may be rdluctant to impose liability unlessit was gpparent that the
customer intended to drive or there was some other risk factor in addition to the
cusomer’ sintoxication.

There are two independent bases for holding dcohol providersligble in Ontario — the
common law and section 39 of the LLA. Section 39 only gppliesif the defendant sdlls
liquor to individuas whose condition is such that consumption would apparently
intoxicate them or increase their intoxication to the point that they would endanger
themselves or others. Moreover, the section only appliesif the intoxicated person dies or
injures athird party. An intoxicated person who merely injures him or hersdf has no
datutory cause of action. Although statutory ligbility is limited to those who “sdl”

acohal, thisterm is defined broadly enough to encompass delivery services,

The common law imposes afar broader duty of care on alcohol providers than section 39
of the LLA. The common law duty is not limited to Stuations involving sales or to cases
in which the intoxicated individua dies or injures athird party. Consequently, dmogt al
of the provider ligbility cases are brought under the common law and that will be our
focus in the remainder of this section.

Although the term “provider ligbility” is a convenient short form for the principle, it is
somewha mideading. Individuds are not held liable smply because they serve dcohol
to a person who subsequently injures him or hersdlf, or others. Rather, provider ligbility
islimited to casesin which aperson is served past the point of intoxication or served
when he or sheisdready intoxicated. It isimportant to remember that such conduct is
illegd under the LLA. Neither section 39 nor the common law imposes civil ligbility on
individuals who provide or serve dcohol lawfully and responsibly.

11
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Asindicated, the LLA and the courts have not defined
intoxication for civil ligbility purposes. Rather, the courts
appear to equate intoxication with aBAC of more than

intoxication for civil liability 60465 __ tha eyl &t which it becomes afederal crimingl

purposes. Rather, the courts  qtfence to drive®® However, aswe shall discuss, dmost all
appear to equate intoxication  the provider liability casesinvolve individuds whose BACs
with a BAC of more than were dlose to double the legdl limit or more. Typicaly, the

.08%.”

individuas were served even though they were visbly

intoxicated or had aready been served large quantities of
alcohal. Indeed, the latest Supreme Court of Canada decision suggested that provider
ligbility requires overservice as well as some other risk factor, such as obvious
imparment or knowledge that the individua plansto drive,

il. Jordan House Ltd. v. Menow (1974)%

Inthis landmark case, the Supreme Court of Canadaimposed acommon law duty on
alcohal providersto protect their intoxicated patrons. Menow, aregular patron, had
previoudy been banned from the hotel because of his tendency to become intoxicated,
irresponsible and annoying. Once the ban was lifted, the staff were ingtructed not to
serve him unless aresponsble adult accompanied him.  On the night of the crash,
Menow entered the hotel with friends but later drank aone for three hours, becoming
visbly intoxicated. When he began bothering other patrons, the staff gected him. While
staggering aong the highway, Menow was hit by a negligent driver. Menow sued both
the driver and the hotel, claming that the latter had a common law duty to protect himin
hisintoxicated condition.

The Supreme Court of Canada unanimoudly upheld both claims, dthough two different
tests emerged concerning the hotd’ s liability. Mr. Justice Laskin emphasized that the
daff knew Menow was irrespong ble when intoxicated, violated the provincid liquor
legidation by serving him past the point of intoxication, and gected him even though
they knew he had no safe way of getting home. In Laskin's view, the saff should have
tried to protect Menow by dlowing him to spend the night in one of the hotel rooms,
caling the police or arranging safe transportation home®®

The hotd argued that the provincia liquor legidation required its saff to gect Menow
because he was intoxicated. While acknowledging this obligation, Laskin held thet it
was subject to abroader duty not to gect patronsif doing so would exposethem to a
foreseesble risk of injury.®® In dosing, Laskin again emphasized that the hotel had
specid knowledge of Menow’ s irresponsbility when intoxicated. Quoting the trid
Judge, Laskin stated that he was not imposing “a duty on every tavern owner to act asa
watch dog for al patrons who enter his place of business and drink to excess.”*°

Mr. Justice Ritchie agreed with the result, but appears to have provided a second,
broader test of an adcohol provider'sliability. In Ritchi€ sview, the staff breached their
duty by serving Menow past the point of intoxication. Their obligation was to prevent
intoxication, and not smply protect patrons after they become intoxicated®* Asthe
following casesilludtrate, Laskin's narrow test initidly gave way to Ritchi€’ s broader
gatement of this duty.

12
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iii. Picka v. Porter and the Royal Canadian Legion (1980)%

Approximately two hours after leaving the Legion hal, Porter drove through astop sign
and crashed into the Picka station wagon, killing three people and injuring two others.
Based on hisBAC of .15%, it was established that Porter had consumed between 9 and
11¥bottles of beer over afive-hour period at the Legion. The beer was served from
behind a partition in circumstances where the bartender could neither determine how
much acohol any patron consumed, nor observe the patrons condition. The plaintiffs
sued both Porter and the Legion.

The plaintiffs argued thet the Legion breached its common law and statutory duties by
supplying Porter “with beer until he became intoxicated and then alowed him to go
forth...to therisk of al in hispath.”®® The Legion contended that, sinceits employee
was unaware of Porter’ s intoxication, it could not be held lidble. The Court of Apped
rejected the Legion’sargument. In effect, the Court held that providers must establish
serving practices that ensure patrons are not served past the point of intoxication.

The Legion was held to have breached both its common law and Satutory duties, even
though it had no prior dedling with Porter and no specid knowledge of his susceptibility
to dcohol. The bartender was unaware of Porter’s condition and did not gect him or
encourage him to leave. The Legion had smply provided Porter with acohol past the
point of intoxication in circumgtances in which it could not determine his sobriety.

iv.  Schmidt v. Sharpe (1983)*

Like Porter, the Shar pe case supports the expansion of an dcohol provider’ s ligbility.
Shortly after finishing his third beer and leaving the Arlington House Hotel, Sharpe
drove off theroad. He suffered only minor injuries in the ensuring crash, but his 19-
year-old passenger, Schmidt, was rendered a quadriplegic. Following alengthy trial, the
defendants were held jointly and severdly liable for 70% of Schmidt’slosses. Including
interest, legal fees and court cogts, this crash probably cost the defendants and their
insurers over $1,750,000.

Sharpe was held liable because hisimpaired driving caused Schmidt' sinjuries. The
hotd was sued in its capacity as a provider of acohol for breaching itslegd obligation
not to serve an intoxicated patron. By serving Sharpe, who was aready intoxicated
when he entered, the hotel become liable for his conduct both on and off the premises.®®

Sharpe had consumed only a smdl percentage of the dcohal that caused hisintoxication
at the hotdl, the gtaff had no specia knowledge of his susceptibility to acohol and they
had not gected him. There was no evidence that Sharpe was loud, belligerent or visbly
intoxicated. Rather, the plaintiff’ s expert witnesses stated that, based on Sharpe’'sBAC
of .15%, properly trained staff should have been able to recognize some signs of

Sharpe’ sintoxication when he was served.®® It was on this basis that the hotdl was held
jointly and severdly ligble for Schmidt’ s losses.

v. Hague v. Billings (1989)*’

Billings and his two friends entered the Oasis tavern and were each served a beer before
the aff redlized thet they were intoxicated. They were refused further service. The
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proprietor failed in his efforts to persuade Billings to give his car keysto one of hisless
intoxicated friends. Billing and his friends then drove to the Ship & Shore hotel, where
they were each served four beers. Billings, whose BAC was .26%, drove so eratically
after leaving the hotel that his friendsingsted on getting out and walking. Minutes later,
Billings crossed the centre-line and hit the Hague vehicle, killing Mrs. Hague and
paraysing her 14-year-old daughter.

At trid, Billings admitted his obvious ligbility and the Ship & Shore hotd was held

liable for serving him when he was dready intoxicated. However, the Court held that,
snce the Oasis tavern did not have a sufficient opportunity to assess Billings
intoxication before taking hisinitia order, it could not be held liable as an dcohol
provider for serving him only asingle beer. To this extent, the Court gppears to have
narrowed liability, as Porter and Sharpe suggested that a provider cannot even serve a
sngle drink to an intoxicated patron with impunity.

Nevertheless, the Court held that, once the staff of the Oasis tavern redlized Billings was
drunk, they had an affirmative duty to prevent him from driving. In agatement with
profound implications for the hospitdity industry, the judge stated that the tavern should
have called the policeif it could not otherwise have stopped Billings from driving.

While the tavern breached this obligation, the Court found that aerting the police would
nat, in the circumstances of this particular case, have prevented the subsequent collision.
Consequently, the tavern was absolved of liahility.*

vi. Stewart v. Pettie (1995)%°

In this case, adinner thestre served the defendant driver between five and seven double
rum and colas shortly before he had acar crash in which the plaintiff, his sgter, was
rendered a quadriplegic. The plaintiff sued her brother and the theetre for damages,
which were assessed at $4,300,000. The trial Judge found that the defendant was driving
properly and below the speed limit when he momentarily lost control, due to icy roads.
The Judge ds0 held that the plaintiff would not have been injured in the relatively minor
collison had she been wearing her seetbelt. Moreover, the plaintiff testified that her
brother showed no signs of intoxication at the theatre, even though his BAC was about
2v4imesthe Criminal Code limit for driving. The Judge held that the theatre had not
been negligent in faling to intervene, because the defendant exhibited no Sgns of
Intoxication and was accompanied by three sober adults who were fully aware of his
condition.

The Alberta Court of Appeal reversed thetrid decision. It held that the thegtre' s
walitress was negligent in overserving the defendant, who she ought to have known was
intoxicated and in failing to take any stepsto ensure that the defendant did not endanger
himsdf or others. The Supreme Court of Canada overturned the Court of Appedl
decision. While the Supreme Court recognized that licensees have a duty to protect third
parties from the foreseesble risks posed by their intoxicated patrons,'%° the Court rejected
the principle that serving patrons past the point of intoxication could, in itsdf, posea
foreseeable risk of injury. Rather, the overservice had to be accompanied by some
additiond risk factor.'°* The Court reasoned that, since responsible sober adults
accompanied the defendant, it was not foreseesble that he would drive!%? As such, the
theatre had not negligently breached its duty to the plaintiff by overserving the defendant
or by failing to ensure that he did not drive.

14
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In the dternative, the Court held that the plaintiff’ s daim againgt the theatre would have
faled a the causation stage. The plantiff did not prove on the baance of probabilities
that the defendant’ s intoxication was a cause of the crash or that the thegire' s
intervention would have convinced the defendant not to drive.!®® In our view, dismissing
the dlaim on the basis of causation is far more compelling and competible with the pre-
exiging case law than dismissing it on the basis of providers lighility.

At leasst until Stewart, there had been a clear trend toward expanding the ligbility of those
who sdll, supply or provide alcohal to others. The Canadian courts went far beyond the
narrow duty that Justice Laskin established in Jordan House, holding acohol providers
liable even though they had no prior dedlings with the patron, no knowledge of the

patron’ s susceptibility to acohol, no actud knowledge of the patron’s intoxication, and
had not gected the patron. Nor did the courts require that the patron obtain al or even
most of the acohol causing his or her intoxication from the defendant. Rather, the courts
imposed agenerd duty on acohol providers not to serve anyone past the point of
intoxication. Although the mgority of provider ligbility casesinvolved bars, restaurants
and other commercid licensed establishments, successful claims have been brought
agang universities 1% service clubs*%® government liquor stores*°® employers %’
private sociad hosts®® In these cases, the courts applied the same principles that
developed in the cases againgt commercid licensed establishments.

and

While the Supreme Court reaffirmed in Sewart that dcohol providers have a duty to
prevent foreseeable risks of injury posed by intoxicated patrons, its anadyss of
foreseeability istroubling. By holding that overservice does nat, initsdf, creste a
foreseeable risk, the case ignored the extensve empiricd evidence linking increased
BACswith elevated risks of traumeatic death and injury. Moreover, these risks are not
limited to driving, but dso sem from fdls, fires, drownings and assaults, aswell as
activities such as cyding, snowmobiling, walking, and participating in sports. In spite of
this, Stewart gppears to have narrowed the broad obligation to prevent intoxication that
emerged from Porter, Sharpe and Billings.1®°

vii. Alcohol Delivery Services and Provider Liability

Based on these common law principles, a ddivery service cannot be held lidble for
providing acohol to sober customers who subsequently become intoxicated and injure
themsdaves or others. Even if the customer isintoxicated at the time of the ddlivery,
lidhility still may not beimposed. 1t isunlikely that the person making the ddivery will
spend much time at the residence dropping off the liquor and collecting the money. The
delivery person may have little opportunity to observe the cusomer and determine if he
or sheisexhibiting visble Sgns of intoxication. Asfirst suggested in Billings and
confirmed in subsequent cases, dcohol providers may be absolved of ligbility if they do
not have a reasonable opportunity to determine that a customer isintoxicated. Thus, the
courts may limit adelivery service sligbility to Stuations in which its saff knew or

ought to have known that the customer was aready intoxicated.

Even then, if the questionable reasoning in Stewart isfollowed, a ddivery service may
gtill be absolved of ligbility unless there are some obvious risk factorsin addition to the
customer’ sintoxication. If it isnot foreseegble that an intoxicated patron would drive
away from adinner thestre when accompanied by sober adults, then it iseven less
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foreseeable that an intoxicated customer having liquor delivered to his or her resdence
would drive.

c) Liability for Providing Alcohol to the Underage

Perhaps the greatest concern about ddlivery servicesistheir use by underage individuas
to obtain dcohol. A recent American study found that 10% of grade 12 students had
purchased acohal from adelivery service™© Although there is no comparable Canadian
study, it is reasonable to assume that at least some Ontario youth will perceive thet there
are fewer risks in purchasing dcohol from ahome ddivery service than from aLCBO or
Brewers Retall store.

It isimportant to recognize that young people are much more vulnerable to acohol-
related risks than adults. First, young people tend to be risk-takers and are more likely to
be compromised by peer pressure. They aso tend to be inexperienced drinkers and,
thus, are more susceptible to acohol’ s intoxicating effects. The heightened vulnerability

of youth has been most fully documented in regard to drinking and driving. For

example, arecent Austrdian study reported that older drivers with BACs of .05% were
twice as likely to be injured in a crash as their sober counterparts, whereas young drivers
with the same BAC were & eight times therisk.}*! While the relative risks may not be as
dramatic in other Stuations, underage drinking, even at BAC levels below .08%, crestes
abroad range of foreseeable risks.

In dl of the provider ligbility casesinvolving minors to date, the young person was sold
or given acohol when he or she was dready intoxicated. The Canadian courts have not
yet addressed whether an acohal provider can be held liable smply for supplying
acohol to asober minor. Nevertheless, the Canadian courts have expressed strong
disgpprova of supplying acohol to minors and young adults. For example, one of the
grounds on which thejury held the hotdl ligblein Sharpe*? wasitsfailure to deny
service to the underage defendant. Moreover, in Jacobsen, 2 the court held that the
defendant employer to a higher duty of carein supplying acohol because his 19-year-old
employee, while of legd age, was a young, inexperienced

“Young people are much drinker.
more vulnerable to alcohol-
related risks than adults.” A person who smply alows underage drinking on his or her

property may have a broad duty to ensure that no harm
ensues. In Prevost (Committee of) v. Vetter,*** a couple was held ligble in negligence for
alowing their teenage sons and other underage youth to drink on their property. The
Vetters had frequently alowed underage teenagers to have parties on their property, but
did not provide them with any acohal. In the past, the Vetters had taken stepsto prevent
intoxicated teenagers from driving home.

On the night in question, the Vetters knew that underage teens were drinking in their
home and that the police had come because of anoise complaint. Thiswasthe eighth
noise complaint lodged againg the Vetters arisng from such partiesin the previous 20
months. However, the Vetters were adeegp when their underage, intoxicated niece left
with Sx passengersin her car. Shortly thereefter, she lost control of the vehicle and the
plaintiff, a passenger, was severdly injured. The court stated that the Vetters “recognized
they had aduty to protect minors from the potentia dangers of driving under the
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influence of acohol.”**> They had breached that duty by knowingly permitting drinking
on their property, without taking steps to control the situation.

The decision in Vetter isreminiscent of the result in Munier v. Lapman.**® In that case, a
farmer dlowed his son to host “bush parties’ on his property. Previous bush parties had
generated a broad range of problems, including underage drinking, intoxication, illicit

drug usg, fights, and impaired driving. No forma invitations were issued to the 300
youths who attended, nor did the defendant or his son provide any alcohol.

Nevertheless, the farmer’ s insurance company settled out of court for $700,000 with a
young partygoer who was rendered a quadriplegic in afight that he initiated while
intoxicated. The farmer had smply alowed an event to occur on his property, which he
knew or ought to have known posed foreseegble risks of injury to those attending.

Although there is no authority directly on point, the Canadian
courts would likdly impose liability for supplying dcohal to a
sober minor if doing so created a foreseeablerisk of injury. For
example, addivery service that handed over four cases of beer to
asober 17-year-old in the midst of an ongoing teenage party
would likdy be hed aivilly lidble for any acohol-related injuries
that ensued. The Canadian courts have recognized the tendency of young people to act
irrespongibly when drinking, as well as their relative inexperience with acohol and their
increased vulnerability to dcohol-related injuries. Thereislikely to be little sympathy

for delivery services that breach the statutory prohibitions againgt providing acohol to
those underage — a prohibition that is specifically designed to prevent acohol-related
injuries and deeth among youth.

“Canadian courts would
likely impose liability for
supplying alcohol to a sober
minor if doing so created a
foreseeable risk.”

d) Liability for Providing Alcohol to Vulnerable Individuals

Two types of Stuations have raised concernsin thisarea. The first involves regular
ddiveries to a person who the operator knows or ought to know has a drinking problem.
It ismogt unlikely that adelivery service would be held liable in these circumstances if
the customer was gpparently sober at thetime. Just as stores have no liability for selling
cigarettes to those addicted to tobacco, delivery services cannot be held accountable for
providing acohol to sober acohalics.

The second stuation involves delivery of acohol to sober individuas who, because of
ther frailty, age or disdbility, are a asignificaﬁtly increased risk of injury. In Crocker v.
Sundance Northwest Resorts Ltd.,'!" the Supreme Court of Canada stated:

The common thread running through these casesis that oneis under a
duty not to place another in a position where it is foreseeable that that
person could suffer injury. The plaintiff’sinability to handle the
situation in which he or she has been placed — either through youth,
intoxication or other incapacity — is an element in determining how
foreseeabletheinjury is*®

This stlatement must be put in its factuad context. The plaintiff, who was obvioudy
extremey intoxicated, was alowed to participate in atube-racing contest down a steep,
mogulled ski dope, on which one of the defendant’ s own employees had previoudy
suffered a serious neck injury that required hospitalization. Thus, the Crocker case
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might only be relevant where the provision of acohol posed an immediate risk of serious
physicd injury to a person who was obvioudy vulnerable. The mere fact that the ederly
and those with physica or menta disabilities may be more vulnerable to acohol-related
inuriesis not sufficient, in and of itsdf, to give riseto liability.

Finaly, delivery servicesthat refuse to provide acohal to customers smply because they
are elderly, have aphysica or menta disability, or have a drinking problem, may be
subject to a human rights complaint. Section 1 of the Ontario Human Rights Code!*®
generdly prohibits discrimination in the provision of goods and services on the basis of
age, disability or illness, which would include a cohol dependency. Indeed, Human
Rights Tribunas have upheld severa complaints by individuas with disabilities who
were refused acohol service!?® While refusing acohol to a person who is obvioudy at
risk of imminent harm is judtifiable, refusing to deliver alcohal to a person because he or
sheis, or may be, more vulnerable to acohal-related risks would be difficult to judtify.

SECTION 6: CONCLUSION

The current statutory framework governing alcohol and delivery servicesis hopelesdy
convoluted. The LLA and LCA, the two mgor acts governing acohal in the province of
Ontario, must now be read in conjunction with the recent amendments which provide for
the transfer of responsibilities previoudy exercised by the LCBO and the Chair of the
LCBO to the AGCO, the Board of the AGCO or the Registrar. Smilarly,
responsgibilities once assigned to the Board of the AGCO have been transferred to the
Regigrar. Unfortunately, this cannot be determined without referring to the LLA, the
LCA, the AGA, and the regulations created under them.

In the case of advertisng and promotions, generd prohibitions in the Acts are subject to
exceptions created by the regulations which then gppear to be contradicted by guidelines.
In other Situations, generd provisonsin the Acts and regulations are Smply repeeted in
specific provisonsthat ded exdusvdy with ddivery sysems. These and Smilar
problems have made it extremely difficult to understand the current law.

There are currently at least four different waysin which acohol may be delivered to
private premises. Firg, thereisthe licensang system under section 10 of the LLA for
private delivery services. Second, there is the authorization system that had been
controlled by the LCBO until July 2001, when authority in the LCA over acohol
ddiveriesto private premises was transferred to the Registrar. Third, licensed
representations of alcohol manufacturers are permitted to solicit orders and ddliver
acohal. Findly, employees of Ontario licensed acohol manufacturers can solicit orders
and arrange for the ddivery of the dcohal.

While our focusis on private licensed ddivery services, it is gppropriate to at least raise
concerns about the other delivery systems. Firdt, it is appropriate to question whether al
of these systems are necessary. What istherationde for maintaining the largely
unfettered system of authorizations now that the system for issuing delivery licences has
been operationaized? Findly, it is unclear what administrative safeguards and
enforcement resources are available to ensure that those operating under authorizations,
as licensed representatives of acohol manufacturers, or as employees of Ontario
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manufacturers do not exceed their authority or otherwise violate the LLA, LCA and the
regulations.

The current system of issuing licences for private delivery services provides no clear
mechaniam for public input. Aswith other licences, an gpplicant for adeivery licence
has aright to alicence and is entitled to eaborate legal safeguards if any disciplinary
actionisproposed. Unlike licencesto sdll dcohoal, there is no forma mechanism for the
public to object to the establishment of a private delivery service in their community.
Nor does there seem to be any forma way for a parent or other occupier to prohibit
deliveries from being made to their home. One can easily imagine that parents, who are
going to be absent, might want to ensure that no acohal is delivered to their teenage
children. Apparently, under the previous LCBO authorization system, the Program Co-
ordinator would notify delivery services, if such aregquest had been made. 1t isnot clear
if this practice or some other procedure will be implemented to dlow individuasto
prevent ddiveriesto their homes.

Concerns have been expressed about the extent to which
private ddivery services have complied with the generd

Issuing licences for private prohibitionsin the LLA. Given that the LCBO promoted
delivery services provides no /46 delivery services as ameans of reduding impaired
clear mechanism for public driving, it is doubtful that the prohibition against providing
input.”

acohoal to the intoxicated was given sufficient emphads. This

is particularly troublesome because delivery operators arein
contact with their cusomers for arelatively short period of time and have limited
opportunities to assess the customer’ s state of sobriety.

It is a0 reasonable to assume that underage youth will perceive private ddivery
sarvices as an easer means to obtain acohol than atempting to purchaseit at an LCBO
or Brewers Retail store. Moreover, given the circumstances surrounding the transaction,
the likelihood of an operator being prosecuted or disciplined for failing to demand and
carefully scrutinize identification is limited. Findly, some less conscientious operators
who havefilled an order may be reluctant to demand conclusive proof of age, if it means
leaving without the ddlivery fee and having to get arefund for the liquor they purchased.

Although the video-training package developed for LCBO employeesis available to
holders of delivery service licences, there is no specidized training program. Moreover,
operators and their Saff are not required to undergo training as a condition of obtaining
or mantaining adeivery licence. We would suggest that a mandatory training program
be developed for ddlivery services and their saff. Thisrdatively short program should
emphasize the rules governing advertisng and the prohibitions againgt supplying acohal
to those who are underage or intoxicated.

Unfortunately, the current ingpection and enforcement powers of the AGCO are
insuffident to monitor deliveriesto private residences. Since ingpectors require awarrant
to enter and search any place used as a dweling, where most transactions involving
delivery operators take place, ingpectors will rarely be able to determine if liquor is being
provided to underage or intoxicated customers. The Project Co-ordinator under the
LCBO authorization program relied primarily on the operators themsalves to inform her
of problems. However, this would appear to provide operators with little incentive to
comply with the law. Instead, the government needs to provide broader powersto
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enforce the legidation in private dwellings, or the AGCO needs to establish a system to
test ddivery operators through random or undercover investigations.

Based on thelr potentia for misuse by the underage and intoxicated, there is potentia
cavil ligbility for delivery services that provide dcohol to these groups. While provider
ligbility may be limited to Stuations in which the ddlivery sarvice knew or ought to have
known that the customer was dready intoxicated, ligbility for providing acohol to
minorsis likely broader. Due to young peopl€ s vulnerability to alcohol-related injuries,
the courts are quick to condemn defendants who illegdly provide acohol to them. Thus,
the prohibition againg providing acohol to minors should be stressed to ddlivery
operators and strictly enforced by the AGCO.

It is necessary to improve the enforcement of Ontario’s liquor legidation with respect to
private delivery operators. Currently, thereis no forma complaints syssem and no
structured inspection process. Moreover, becalise most transactions occur in private
dwellings, there islittle opportunity to assess an operator’ s compliance with the law.
Thisleve of governance increases the opportunity for misuse, and, in turn, the risk of
acohol-rdated injury.
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